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~4"1 cl cfRIT 'cf)T .=rr, :g:cf 'C@T
Name & Address of The Appellants

Mis. Nikunj Mangubhai Patel

Ahmedabad
za 3fl or#r a rig al sf anfq fa If@rat at 3rat RRRra var a
x=rWcTT t:-
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in
the following way:-

ft zrce, UTT zca vi ara sr9tu naff@aw at sr9la-­
Appeal To Customs Central Excise And Service Tax Appellate Tribunal:-

~~,1994 ctr 'efRT 86 cf>" aw@~ cpl" ~ cf>" -qrn ctr \rJ"T~:­
Under Section 86 of the Finance Act 1994 an appeal lies to :-

uf?a 2hftu ft ft zrc, Un zrca vi ara 3r4)#tu mrnf@av al. 2o, q #za
olR=tlccl cbA.Jlx\0.§, ~ .:rrrx, ~6+-IGlcillG-380016

The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at 0-
20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad - 380 016.

(ii) ar4la; nrznf@raw at f0a4tu 3rf@,fzu , 1994 ctr 'efRT 86 (1) cf>" aw@~~
Plll+-!lcli;>i"i, 1994 cf>" frn:rr 9 (1) cf>" aiaf feufRa If .€)- s ar ,Raif ctr \rJ"T
ft vi Ura Tr framer a fa4sg 3rft ah n{ eh s# #Raf
al Gr#t a1Rag (Ga vamfr IR ±tf) sherfG pen ii mznf@raw qr urn4l fer
?a, agt a RR rd~a 2ta a a rt4ls # run fGrzr # am aif,a a yrs # n
j gi hara 6t mi, an lTT<f 3lR C'l<ll<IT ·Tzar #ft nu; 5 Gr UT '1fffi cni:r t crm ~
1000 /- #ha4hf sei hara l-JT<f, «rM ctr lTT<f 3TR C'l<ll<IT ·TI u#fa q; s al4 zI
50 ~ cfcb m m~ 5000 /- #h ft 3tfi sf hara #6t l-JT<f, «rM ctr lTT<f am C'l<ll<IT <Tm
fa u; so ala zura usurer ? asi 6T; 1oooo/- #h 3hut sf

(ii) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appettt

Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 1 JfV[rul>~
Service Tax Rules 1994 and Shall be accompany ed by a copy of the or a /-f.o,. ~

against (one of which shall be certified copy) and should be accompanied by le~ · . \~
1000/- where the amount of service tax & inte_rest dema~ded & penalty levied of SJ-'~ L~ ,~ ..': r i;
less, Rs.5000/- where the amount of service tax & interest demanded & pen \ f~ 1e. ,. , · j .JJ
more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where tH ..$,
service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in e for.ii of

0

0



crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank
ofthe place where the bench of Tribunal is situated.

(iii) fa#ta 3pf@efm,19g4 #taso #6l sq-arrii y (2,) '$ 3ffi1ffi ~~ f.'lll<Jlqc;>1J, 1994 '$ frr<f1l' 9 (2i!)
ct; 3ffi1ffi f.lmfur tf;Jlf~.tr.-1 i a6 ur aft vis mrr nga,,a sn geas (rf ) an?r al ufit (OIA)(
smi mfr mfr mifr) 3iR' ·am
erga, ru / 3 31Tga rra A2I9k #ta sur zyca, 3r9tr zrznferawr tma as a fat #a si! 31RW
(010) ~ mfr 'liWTT mift I

(iii) The appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be filed in
Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall be
accompanied by a copy of order of Commissioner Central Excise (Appeals)(OIA)(one of which shall
be a certified copy) and copy of the order passed by the Addi. / Joint or Dy. /Asstt. Commissioner or
Superintendent of Central Excise & Service Tax (010) to apply to the Appellate Tribunal.

2. zremizifer=rarer gca are~a, 197s t af tR~-1 m 3ffi1ffi f.lmfur fhg 3rg p arr vi err
qi@erart mar 6tuf 6.50 1- tm ar Irnrcz zgca fease tif1lT mr 'c!Tl%i!,

2. One copy of application or 0.1.0. as the case may be, and the order of the adjudication
authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-I in terms of
the Court Fee Act, 1975, as amended.

3. vfir zye, ua zgea v hara arfttq rznf@raw (nrff4fen) Para8), 1982 ii "tITTfu ~ 3Rl~ 1'fTl'R'!T cffl'
~cm- mB f.r.flTT ~ 3lR '1ft &fri~ fcmrr 'i:il@T -g I

3. Attention is also invited to the rules covering these and other related matters contained in the
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.

4. @mr era, #ctr3nl era vi hara3r4#tr 1fiawr (at#a a fr 3r4ifhmaii.::, .::,

hc£tr3ur a[ca3r@)Gu+, ?&y#t enr 3sqh 3iaafattzrgizn-)3r@,fzu 2&g(a&y #stzizn
39) fecri; e.ec.2&g sit Rt fa4tr3f@err, &&&y #t arr cs # 3irtia tars at sit ara fr a{&
arr ff@aa#rareq4-fr smra 3r@ark,arf fagarr# 3iaias#snart 3r4f@a2zr
ufgrradsur 3rf@ram ITT

ac4tr3n eyeaviharaa3iiz farar rmjGa emf@a&­
(i} 'tiRT 11 '§'r a 3iai fefff vaa
(ii) ~ crl'm cf;'r t4)' ~ 'Jrc;rc:f ~

(iii) ~ crl'm fa-l .aJ-ll cl c>?J a fr 6 # 3iaii azr va#
¢ 3rt ar zng fa gr Ir cfi l;f)q1tITa'f fclc:clm 8t. 2) 3rf@1fr, 2014 h 3warpa fa#

3r491ar11f@partacar f@arft rarer3rffvi 3r4tratran&rzt

0

4. For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section 35F
of the Central Excise Act, 1944 which is also made applicable to Service Tax under section 83 of the
Finance Act, 1994 provided the amount of pre-deposit payable would be subject to ceiling of Rs. Ten
Crores,

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

¢ Provided further that the provisions of this Section shall not apply to the stay application
and appeals pending before any appellate authority prior to the commencement of the
Finance (No.2) Act, 2014.

4(1) r if i,3er a uf 3rah qf@aw #mar asi grcas 3rrar rca zr aus.::, .::,

fcl cuRa stat air favare ~J'Fcn cfi' 10% 3raTciTci1 tR'3il rziha avs fcl ellR c1 ~ 'ffGI" q0s cfi' 10%. .::, .::,

0y2rarerr#r sraft±t

4(1) In view o_f above, an appeal against this order shall lie before th arc,;
payment of 10% of the duty demanded where duty or duty and penalty are
penalty, where penalty alone is in dispute. ;a
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ORDER IN APPEAL

M/s. Nikunj M. Patel, 47, Shreyas park Society, Jodhpur Tekra,
Ramdevnagar, Ahmedabad (hereinafter referred to as 'appellants') have filed
the present appeal against the Order-in-Original number

STC/Ref/191/Nikunj/K.M.Mohadikar/AC/Div-III/16-17 dated 21.03.2017
(hereinafter referred to as 'impugned order') passed by the then Assistant

Commissioner, Division-III, Service Tax, Ahmedabad (hereinafter referred to
as 'adjudicating authority');

2. The facts of the case, in brief, are that the appellants were engaged in
providing services under the category of 'Works Contract Service' and hold
valid registration number ALQPP8622GSD001. The appellants had filed a

refund claim or 7,82,919/- on 11.11.2016, before the adjudicating

authority, under Section 102 of the Finance Act, 2016 read with the Finance
Act, 1994 and rules made thereunder. The appellants provided services to

"Gujarat State Roads & Building Department/Water Department" for S. R. to
Gujarat College at Ahmedabad. During scrutiny of the claim, it was noticed
that the contract was awarded to the appellants by the Executive Engineer
(Road & Building) Division, Ahmedabad on 11.03.2015. As per paragraph 1@
of Section 102 of the Finance Act, 2016, the refund is to be allowed if the
contract is awarded to the service provider prior to 01.03.2015. Thus, the
adjudicating authority, on the above ground, vide the impugned order,

rejected the entire claim of refund of, 7,82,919/-.

3. Being aggrieyed with the impugned order, the appellants preferred the
present appeal before me. The appellants argued that the adjudicating
authority has wrongly rejected the refund claim of 7,82,919/- vide the
impugned order which is not sustainable at all. They contended that the
adjudicating authority did not consider their submission, explanation,
available evidences, proofs and facts of the case. They informed me that the

last date· of submission of tender was 10.02.2015 and they had submitted
their tender well before the above date and therefore, they squarely fall
under the provisions of Notification number 09/2016-ST dated 01.03.2016
read with Section 102 of the Finance Act, 2016. After submitting the tender,
their tender qualified and their finance bid was opened and qualified on
19.02.2015. On qualifying the same, not a single terms and condition could
be altered. So it is. deemed as if the contract has been allotted to them on
19.02.2015 which is earlier to 01.03.2015. Thus, according to the appellants,
the· contract clearly falls under the provisions of Notification number
09/2016-ST dated 01.03.2016 read with Section 102 of the Fina

2016 and Section 11B of the Central Excise Act, 1994. They plead
me to set aside the impugned order and allow their appeal.

l;f
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4. Personal hearing in the case was granted on 07.11.2017 wherein Shri
Alkesh B. Patel, Chartered Accountant, appeared before me, on behalf of the
appellants, and reiterated the contents of the grounds of appeal. Shri Patel
also made additio:1al submission before me.

5. I have carefully gone through the facts of the case on records, grounds
of appeal in the Appeal Memorandum and oral submissions made by the
appellants at the. time of personal hearing. I find that the appellants have
been engaged in providing services to the Gujarat State Roads & Building
Department/Water Department which were exempted from payment of
Service Tax vide Notification number 25/2012-ST dated 30.06.2012 as
amended vide Notification number 6/2015-ST dated 01.03.2015 where the
benefit of the exemption was withdrawn. But, lately, in the Union Budget of
2016, the said exemption was restored retrospectively; vide Notification

number 09/2016-ST dated 01.03.2016. During the period when the
exemption was withdrawn, the appellants were paying Service Tax but not
charging or collecting the same from the service receiver. The appellants
also, did not avail the CENVAT credit of input services used in the project for
which they had filed the refund. This has been testified by the adjudicating
authority in paragraphs 11 and 12 of the impugned order.

6.'. Now, the main issue remains to me is whether the adjudicating
authority has rightly rejected the claim on the ground that the contract was
awarded to them after 01.03.2015, or otherwise. I find that the adjudicating
authority has not denied the legitimacy of the refund claim in terms of Mega
Exemption Notification number 25/2012-ST dated 30.06.2012. The claim was
rejected only on the ground that the contract was delayed by eleven days.
Thus, I start with the question that whether under Section 102 of the Finance
Act, 2016, the date of contract has been limited to 01.03.2015 or otherwise.
In this regard, I would like to quote the contents of Section 102 mentioned in
Chapter V (Service Tax) of the Finance Bill 2016, as below;

.102.(1) .Notwithstanding anything contained in section 66B, no
service tax shall be levied or collected during the period commencing
from the 1st day of April, 2015 and ending with the 29th day of
February, 2016 (both days inclusive), in respect of taxable services
provided to the Government, a local authority or a Governmental

authority, by way of construction, erection, commissioning,

installation, completion, fitting out, repair, maintenance, renovation
or alteration of--­

' «ala
(a) a civil structure or any other original works meant predomin •
for use other than for commerce, industry or any other busine ~
profession;

(b) a structure meant predominantly for use as--

o
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(i) an educational establishment;
(ii) a clinical establishment; or

. (iii) an art or cultural establishment;

(c) a residential complex predominantly meant for self-use or for the
use of their employees or other persons specified in Explanation 1 to

clause (44) of section 65B of the said Act, under a contract entered

into before the 1° day of March, 2015 and on which appropriate
stamp duty, where applicable, had been paid before that date.

(2) Refund shall be made of all such service tax which has been

collected but which would not have been so collected had sub-section
(1) been in force at all the material times.

(3) Notwithstanding anything contained in this Chapter, an application

for the claim of refund of service tax shall be made within a period of ·

six months from the date on which the Finance Bill, 2016 receives the
assent of the President.

F.No.: V2(ST)55/A-II/2017-18
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Thus, it is very clear from above that the limiting factor for the finalization of
the' contract is the date 01.03.2015. The appellants have submitted a very
queer argument before me that the last date of filing the tender was

10.02.2015 and as they filed the tender way before 10.02.2015, they have
fulfilled the provisions of Notification number 09/2016-ST dated 01.03.2016
read with Section 102 of the Finance Act, 2016. They have further argued
before me that their financial bid was qualified on 19.02.2015 and hence the
said bid is to be treated as deemed contract and to be considered prior to
01.03.2015. This is outright perplexing as how could a financial bid be

treated as deemed contract and how the refund could be granted on the base
of the financial bid. It seems, the appellants have nothing logical to say and
that is why they have taken the support of some juvenile laughable excuse
which is quite ridiculous. The appellants had filed the claim under Section
102 of the Finance Act, 2016 mentioned above. Section 102 ibid, begins with
the non-obstante clause and therefore, any other provisions contrary to what

is stated therein will not be applicable as well as acceptable. Thus, as the
appellants had been awarded the contract on 11.03.2015 i.e. beyond the
time limit prescribed under Section 102 of the Finance Act, 2016, I proclaim
that they are not eligible for the refund amount of 7,82,919/-. In view of
the above, I find that the adjudicating authority has rightly rejected the claim
under the provisions of Notification number 09/2016-ST dated 01.03.2016
read with Section 102 of the Finance Act, 2016.

7. Therefore, I do not find any reason to interfere in the impugned order ----and in view of above discussions, I up held the impugned order pass
the adjudicating authority and reject the appeal filed by the appellants.

$
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8. The appeals filed by the appellant stand disposed off in above terms.

.«?
(3ar gia)

CENTRAL TAX (Appeals),
AHMEDABAD.

ATTESTED

SUPERINTENDENT,

CENTRAL TAX (APPEALS),

AHMEDABAD.

To,

M/s. Nikunj M. Patel,

47, Shreyas park Society,

Jodhpur Tekra, Ramdevnagar,

Ahmedabad

Copy to:

1) The Chief Commissioner, Central Tax, Ahmedabad Zone.
2) The Commissioner, Central Tax, Ahmedabad (South).

3) The Dy./Asst. Commissioner, Central Tax, Division-VII (Satellite),
Ahmedabad (South).

4) The Asst. Commissioner (System), Central Tax, Ahmedabad (South).
5f Guard File.

6) P.A. File.
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